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February 5. 1771 


| Unto the RIGHT HONOURABLE, 


The LORDS « oF COUNCIL AND SESSION, 
. | 1 H E | 


O F 


| Meſſhs DOUGLA S, HERON, and Company, Bankers in Air, 


Humbly ſheweth, 
HAT, upon the zoth of March, ak 7th, and 11th of April 
1769, an obligation (the purport whereof ſhall immediately 
be explained), was granted ro the Governor and Company 
of the Bank of Scotland, by Patrick Earl of Dumfries, George Young 
of Coupergrange, William M<Ghie of Ballmaghie, Alexander Gor- 
don of Greenlaw, Ebenezer M*Culloh merchant in Edinburgh, and 

George Young, junior, merchant there. 

The intention of this obligation was to give the bank of Scotland 
a ſecurity which they could truſt to, for a credit they had agreed 
to grant to the ſaid Ebenczer M Culloh and George Young. 

It proceeds upon the narrative, that the directors of the bank 
had agreed to afford to the ſeid Ebenezer M' Culloh, and George 
Young junior, under the firm of Ebenczer M Culloh and Com- 
pany, a credit to the amount of L. 6000 Sterling, to be advanced 
to them upon bills, which the Governour and Company ſhould dit- 
count to them under the following conditions: Imo, That the va- 
hue of the bills already diſcounted to tue ſaid Ebenezer M' Culloh and 
company, and of- the bills accepted by them, and by the ſaid Ebe- 
nezer M Culloh, and George Young junior, which had been. diſ- 
counted to other perſons preceeding the date of the obligat ion, and 
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were not then paid, amounting to L. 3385: 17: 5 Sterling, ſhould 
be imputed and held as advanced to the ſaid Ebenezer M. Culloh 
and company, in part of the ſaid L. 6009. 2do, That the bills to 
be diſcounted to them ſhould be payable in Edinburgh, and have 
no more than fix callendar months ro run. And, 3, That as 
ſoon as any of the bills diſcounted, or to be diſcounted, ſhall be paid 
to the bank, the ſaid Ebenezer M'Culloh and company ſhould 
be at liberty again to make uſe of the faid credit, by having other 
bills diſcounted in place of thoſe paid, and ſo to proceed in like man- 
ner during the continuance of the ſaid credit. 

It likewiſe proceeds upon the further narrative, that the ſaid cre- 
dit was granted upon the condition of the ſaid Patrick Earl of Dum- 
fries, &c. their becoming bound in manner underwritten ; after which 
comes the obligatory clauſe, whereby the ſaid Partrick Earl of Dum- 
fries, &c. bound and obliged them conjunctly and ſeverally, their 
heirs, executors, and ſucceſſors whatſoever, That the ſaid Ebene- 
zer MCulloh and company ſhould retire all and whatſoever bills 
the ſaid Governour and Company had, preceeding the date thereof, 
diſcounted to them, or which having been accepted by them, or by 
Ebenezer M*Culloh and George Young, the ſaid Governour and 
Company had diſcounted to any other perſon or perſons, amounting 
to the foreſaid ſum of L. 3385: 17 : 7 Sterling, and ſhould likewiſe 
retire all and whatſoever bills the ſaid Governour and Company 
ſhould thereafter, during the continuance of the ſaid credit, diſcount 
to them the ſaid Ebenezer M*Culloh and company, in the terms 
and upon the conditions therein written, and that punctually with. 
out any premonition, or intimation againſt the day or days upon which 
ſuch bills ſhould become payable, by making payment to the faid 
Governour and Company, or to James Spence their treaſurer, and 
his ſucceſſors in office, in their name, and for their behoof, or to 
their aſſignees, of the ſum ſpecified in all and every one of the ſaid 
bills, with the due and ordinary annualrent thereof, during the not 
payment of the principal ſums, together alſo with a fifth part more 
of each of the ſaid principal ſums of liquidate expences in caſe of 


failure, or otherways, to make payment to the ſaid Governour and 
Company 
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Company of the ſaid L. 6000 or ſuch part thereof as ſhould be ad- 
vanced upon bills already diſcounted, or to be diſcounted by them, 
&c. declaring, that the ſaid Governour and Company mould nor be 
bound to do any manner of diligence upon the bills diſcounted, or to 
be diſcounted by them, bur that ir ſhould be in their power, as thev 
ſhould judge moſt dient to do diligence either upon the {aid 
bills, or any of them, or upon the obligation granted by the faid 
Patrick Earl of Dumfries, &c. or upon both, the one but prejudice 
of the other: And further declaring, that a ſtate or accompt of the 
bills diſcounted, or to be diſcounted, drawn out, certified, and ſign- 
ed by the accountant of the bank, or in his abſence by his aſſiſtant, 
ſhould be ſufficient by itſelf ro aſcertain and liquidate the ſum, for 
which from time to time a charge of horning might be given agaiaſt 
the ſaid Patrick Earl of Dumfries, &c. 

In conſequence of this obligation, the bank of Scotland diſcounted 
4 variety of bills to Ebenezer M Culloh and Co, without ever ta- 
king under their conſideration the circumſtances or credit either of 
the drawers or accepters of ſuch bills, Being perfectly ſecure by 
this obligation, by which, in the event of Ebenezer M<Culloh and 
company's not retiring the bills when due, the obligants were taken 
bound to pay the contents, it was of no moment to the bank what 
ſort of bills were offered to them. They therefore readily diſcounted 
every bill which was brought to them by Ebenezer M*Culloh and 
company. 

Amongſt others, they diſcounted a bill upon the 11th of Decem- 
ber 1769, drawn, upon the 4th of that month, by Ebenezer M*Cal> 
loh and company, upon, and accepted by William Hunter merchant 
in Dumfries, for L. 185: 55. Sterling, payable one month afier date. 
And this bill was, as uſual, indorſed by the ſaid Ebenezer M*Calloh 
and company, to James Spence treaſurer of the bank of Scotland, 


or his ſucceſſors in office, value received, | 

Ebenezer M<Culloh and company having ſtopped payment much 
about the time of this tranſaction, ſundry arreſtments were uſed in 
the hands of the ſaid William Hunter; and, amongſt others, an ar- 


reſtment was uſed, upon the 15th of December 1769, at the in- 
ſtance 


Fo 
ſtance of the petitioners, as creditors to the ſaid Ebenezer M<Culloh 


and company. 
Upon the 6th of January 1770, the aid bill was ; proteſted for non” 
payment; and ſoon thereafter Mr Hunter obtained a ſuſpenſion, and 


brought a proceſs of mvltiple-poinding, in which he called the ſaid 
Ebenezer M*Culloh and company, James Spence the treaſurer to the 
bank of Scotland, their indorſee, and the petitioners and the other 
arreſting creditors, as defenders. 

Theſe proceſſes havipg come before the Lord Monboddo Ordinary, 
were conjoined ; and, upon the goth of june laſt, his Lordihip was 
pleaſed, in abſence of the petitioners, © to allow Mr Hunter to re- 
« tain the ſum of L. 4: 18: 62, as the expence of the ſuſpenſion and 
* multjple-poinding, and to ter the ſaid James Spence to the re- 
* mains of the ſum in his hands,” 

The petitioners, upon a repreſentation, were reponed againſt this 
decreet of preference in abſence, and were heard by their counſel ; when 
they inſiſted, that, as the bank of Scotland did not diſcount the above 
bill upon the eredit either of the drawers or accepter, but ſolely upon 
the faith of the obligation of Lord Dumfries, &c. above recited, the 
bank could not be conſidered. as having paid value for the {aid bill; 
and that, on that account, the petitioners ought to. be preferred in 
conſequence of their arreſtment; or that at leaſt the bank ought to 
aſſign the ſaid obligation to the petitioners, to the extent of the 
ſum due upon the bill, And minutes of debate having been made 
up, the Lord Ordinary was pleaſed, upon the 11th of Augult laſt, to 
pronounce the following interlocutor: © The Lord Ordinary ha- 
* ving confidered the above debate, finds, That Mr Spence, the in- 
&« dorice, is preferable for the value of the accepted bill by William 
Hunter; and that the bank of Scotland, for whom Mr Spence acts, 
is not obliged to aſſign the tecutity which they have for the bills 
„of M*Culloh and company which they ſhould diſcount ; and de- 
* cerns, ſuperſeding extract to the third ſederunt day of November 
nest 

The petitioners upon this preferred a repreſentation; and anſwers 


having been put in thereto, in the name of James Spence, treaſu- 
rer 


( 


rer to the bank of Scotland, the Lord Ordinary was pleaſed, upon 
the 18th of January laſt, to pronounce another interlocutor in the 
following terms: The Lord ordinary baving conſidered this re- 
« preſentation, with the anſwers, finds, That, in reſpect my Lord 
« Dumfries and others, by the obligation which they came under to 
« the bank of Scotland, are to be conſidered as cautioners, that the 
« bills diſcounted by the bank to Ebenezer M*Culloh and company 
« ſhould be paid by the accepters, indorſers, or drawers, and, in 
« reſpect the bank inſiſts for payment of the bill in queſtion againſt 
« the accepter, finds, That there is nothing in the tranſaction can 
« bar them from doing ſo ; but that, on the contrary, the option 
« js reſerved to them to do ſo, if they think proper; and that, ha- 
« ying recovered their payment in that way, there is no debt due to 
them by the cautioners which they can aſſign. Therefore refuſes 
the deſire of the repreſentation, and adheres to the former inter- 
&« locutor.” | 
The preſent queſtion is not of very great importance to the peti- 
tioners in point of pecuniary intereſt ; but as it may be of conſide- 
rable conſequence in point of precedent, they beg leave to ſubmic 
the above intcrlocucors to your Lordſhips revie v. 
The petitioners do readily admit, That a perſon, who, in | the or- 
dinary courſe of buſineſs, pays value for a bill upon the faith of the 
accepter, is intitled to exclude the diligence of the drawer's credi- 
tors. The indorſation is conſidered as equivalent to an intimated 
aſſignation, and cannot therefore be affected by any arreſtment in 
the hands of the accepter, or by any plea of compenſation that 
might be competent to him, had the bill continued in the hands of 
the drawer. This however is a deviation from the princ iples of the 
law of this country, and has only been introduced for the ſake of com- 
merce, which has occaſioned many extraordinary privileges to be 
given to bills. But as the general law of a country ought never to 
be departed from, but in caſes of evident neceſſity, or expediency; 
ſo theſe extraordinary privileges granted to bills ought never to be 
extended to caſes where the reaſon introductory of them does not 
apply. The principle upon which it has been eſtabliſned, that bills 
B phaſſing 
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paſſing by indorſation, are neither affected by arreſt ment in the 
hands of the accepter, nor liable to any exception ariſing from pri- 
vate tranſactions between the drawer and accepter, is founded upon 
the following rules of expediency, 1/t, Thar, being the ordinary 
vehicles of trade, they fall to be conſidered as bags of money, paſling 
from hand ro hand, which the accepter muſt be ready to render ef- 
fectual to the holder of the biil the moment it becomes due: And, 
2dly, That, as they are not intended for permanent ſecurities, and, 
as they als from hand to hand by the ſimipleſt of all modes of craaſ- 
ference, it would be the greateſt encouragement to fraud, if it were 
in the power of the accepter to evide making payment to the hold- 
er of the bill, by any exceptions competent ro him againſt the 
diawer, or in the power of thedrawer's creditors to attach the con- 
rents of the bil} by arreitments in the hands of the accepter to the 
excluſion of the onerous indorſee, who, upon the bill being indorſed 
to him, paid the full value thereof to the drawer, 

This notwithitanding, it would be attended with confequences 
equally dangerous, if rhe holders of bills were, in all caſes, allowed 
to plead the effect of an indorſation to that extent. The law there- | 
fore juilly allows an accepter of a bill to prove, by the oath of the 
indorſee, or holder, that he did not pay real value for the indorſation, 
or that he nolds the bill, either in cruſt for the drawer, or in ſecurity 
of a former debt: And theſe conditions of the indorſation being prove 
ed, every except ion that would have been competent againſt the 
drawer, had the bill remained in his perſon, muſt be equally compe- 
tent againſt the indorſee. Such indoriee cannot pretend that he pu- 
chaſed the bill in the way of trade, for preſent value. He therefore 
is not intitled to the extraordinary pri vileg es introduced for the ſake 
of commerce, and the ſecurity of traders, in favour of choſe who 
pu!chaſebilisfor value 1raly advanced. 

The ſame rules will likewiſe be obſerved, when a queſlion oc- 
curs between an indorſee of this kind, and the cre. itors of the 
drawer, by whom the bill has been indorſed. If the indorſation 
was a fair trantact:on in the courie of trade, and purchaſed for real 

value upon the faith of the accepter's making payment of the bill 
| 1 
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when due, he will be perfectly ſecure : But, if upon the other hand, 
the bill was indorſed to him, not in the ordinary way of trade, for 
value inſtantly paid, but in truſt, or in ſecurity of a former debr, 
the creditors of the drawer will be at liberty to attach the debt, by 


the diligence of the law, and, by uſing arreſtments in the hands of 
the accepter, will create a legal preference to themſelves, to the ex- 


cluſion of the indorſee. 

Ti:eſe points are triti juris; it is therefore only neceſſary to enquire 
how they are applicable to the preſent caſe. 

The petitioners admit, that the bank of Scotland did pay to Ebene- 
zer M<Culloh and company value for the bill in queſtion, when it 
was indorſed to their trea{urer, for their behoof; but they contend 
that circumſtances attended this tranſaction {ſufficient to take the 
_ preſent caſe out of the principles of law and expediency upon which 
the extraordinary privileges of indorſation depend. 

Circumſtances of conveniency, views of profit, or motives of cau- 
tion, induced the governour and company of the bank of Scotland, 
ſome time ago, to limit their former mode of giving credit in the 
way of caſh-accounts, and to ſubſtitute in its place a mode of iſſuing 
money, by diſcounting good bills of ſhort dates; and, by doing fo, they 
prevented the credits which they gave from being uſed as dead loans, 
having it alwiſe in their power to force payment of the bills they 
diſcounted, how ſoon they became due; and, by proceeding in a re- 
gular way, they might have it in their power to command their funds 
more eaſily, and, indeed, be able to give aſſiſtance in the way of cre- 
dit, to many more perſons than they could formerly do, when their 
funds, drawn out from them by the hol'ers of caſhe1ccounts, were 
not ſo much under their own power. It is accordingly well known, 
that, for ſome time paſt, the bank of Scotland have given few if, 
any new credits upon caſh-accounts; and that the "volt, if not all 
which they had formerly granted in that way, have been reſtricted 
to the trifling ſum of L. 500. 

It is (arely needleſs to obſerve, that, when the bank of Scotland 


took up this mode of carrying on their buſineſs, they would in every 
cale 
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caſe be moſt attentive to the credit and circumſtances, not only of 
the drawers of bills, but likewiſe of the accepters; and, when they 
diſcounted a bill upon the faith of its being a good bill, they became, 
no doubt, onerous indorſees, in the trueſt ſenſe of the word, and 
were of courſe intitled to every privilege conferred by law upon ſuch 
indorſees. But, it is plain, that the bills which they diſcounted to 
_ Ebenezer M*Culloh and company were by no means diſcounted in 
the ordinary way of their doing buſineſs, upon the faith of the draw. 
er or accepter. On the contrary, a new and unuſual mode was in- 
troduced, by which a number of perſons of undoubted credit were 
taken bound, alongſt with Ebenezer M<Culloh and his partner, that 
the ſaid Ebenezer M*<Culloh and company ſhould regularly retire 
whatever bills the banks ſhould diſcount to them, during the con- 
tinuance of the credit allowed them, to the extent of L. 6000 Sterl. 
and that, in the event of that company's neglecting to retire the biljz 
when due, the granters of the obligation given to the bank ſhould be 
conjunctly and jeverally liable in the contents of ſuch bills. 

Such being the nature of rhe obligation, it will be obvious to your 
Lordſhips, that the bank of Scotland, when they diſcounted the 
bill in queſtion, upon the very eve of the bankruptcy of Ebenezer 
M<Culloh and company, did not take under their conſideration the 
credit or ſufficiency either of the drawers or the accepter, and indeed 
could not poſſibly be influenced by any ſuch conſideration; for as, 
upon receiving the obligation from the Earl of Dumfries and his 
co-obligants, they agreed to grant a credit to Ebenezer M*Culloh 
and company, to the amount of L. 6000 Sterling, to be advanced 
upon bills to be diſcounted at the bank, they were thereby bound to 
diſcount any bills which the ſaid Ebenezer M*Culloh and company 
ſhould preſent to them to that extent, provided ſuch bills were pay- 
able in Edinburgh, and had no more than fix callender months to 
run. This being the caſe, it is humbly ſubmitted to your Lordſhips, 
that the bank do not fall properly to be conſidered as onerous indor- 
ſees of this bill, or as having paid value for it. It was the obligation 
above recited that alone induced them to advance money to Ebenezer 


M,Culloh and company ; and, although it was agreed, that ſuch ad- 
| vances 
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vanees ſhould be made, in the way of diſcounting bills from time to 
time, that circumſtance can make no variation; that part of the a- 
greement did not proceed from the bank's deſiring the additional ſe- 
curity of the drawers or accept ers of ſuch bills, but was intirely owing 
to the method in which the bank at that time thought proper to 
conduct their buſineſs. They had then laid aſide the plan of giving 
credits in the way of caſh - accounts, at leaſt to ſo great an extent as 
TL 6000, and had even reſtricted thoſe credits they had granted in 
that way to a very inconſiderable ſum.” This being the caſe, they 
had no other way of ſupplying Ebenezer M<Culloh and co m pany 
with money from time to time, but by diſcounting bills; and they 
accordingly agreed to diſcount any bills which that company ſhould 
offer to them, and rook the Earl of Dumfries and his co-obligants 
bound, not that theſe bills ſhould be paid by the accepters, but that 
they ſhould be retired by the ſaid Ebenezer M*Culloh and company» 
It is plain therefore, that in effect this method of ſupplying Ebenezer 
MCulloh and company with cath, was, quoad the ſecurity of the 
bank, the ſame as if they had granted them a caſh- account to the 
extent of L 6600, upon receiving. the joint ſecurity of the perſons 
who concur in the obligation above recited. | 
It was indeed pleaded in the name of the treaſurer ro the bank, 
that it appeared that the bank was by no means indifferent, with re- 
gard to the bills which were to be offered for diſcount, in reſpect 
that, by the very obligation granted by Lord Dumfries and his co- 
obligants, it was made an expreſs condition, that ſuch bilis ſhould 
be payable in Edinburgh, and ſhould not have more than ſix callen- 
der months to run. | | 
But theſe circumſtances can have no influence. The bank of 
Scotland conduct their buſineſs in a different way from other bank- 
ing companies, more lately erected in this country. They have not 
adopted the plan of employing -gents in different towns through 
Scotland. They have hitherto been able to carry on their opera- 
tions without putting themielves to that expence, They did theres» 


fore, in conſiſtency with that plan, lay it down as a fundamental part 
| C . of 
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oſ the agreement, that they were to diſcount no bills but ſuch as 
were payable in Edinburgh. Such bills they could regularly proteſt 
themſelves, if not taken up when they fell due; but, if they had dif. 
counted bills payable at Glaſgow, Dumfries, Aberdeen, and the o- 
ther towns in Scotland, they muſt have been under the neceſlity of 
employing perſons in all theſe different places to do the needful up. 
on them. This circumſtance, therefore, does not in the leaſt im- 
pinge upon the poſition laid down by the petitioners, that, quoad 
their own ſecurity, the bank were perfectly indifferent what bills 
ſhould be offered them for diſcount by Ebenezer M*Culloh and com- 
Pau 
The ſtipulation that the bills to be And ſhould not have 
more than ſix callendar months to run, is to be accounted for with 
equal eaſe, The ordinary rule obſerved by the bank of Scotland is, 
to diſcount no bills that have more than 60 days to run, In this 
they follow the practice of the bank of England; and their mo- 
tives are, to turn their money often, to make their iſſues and re- 
ceipts as regular as poſſible, ro pur the credits they give out of the 
{tile of dead loans as much as they can, and to have the proper 
command of their funds at all times. This rule was not, however, 
it ſeems, addapted to the fituation of Ebenezer M Culloh and com- 
any; and, as a new mode of aſſiſting them with credit was to be 
introduced, the bank agreed to depart from their ordinary practice, 
and to iſcount bills ro them, even though they were not payable 
till ſix months thereafter. But they, at the ſame time, would not 
agree to diſcount bills of a longer date; not becauſe ſuch bills 
might be more dangerous, but becauſe they did not chuſe to allow 
Ebenezer M<Culloh and company to make uſe of the credit that the 
bank was to give them, as a dead loan, which they might not be 
intitled to demand for a long time; and becauſe, by the rules which 
they followed in granting caſh-accompts, it was alwiſe made a con- 
dition, that ſuch accompts ſhould be balanced at the period of each 
{ix months at fartheſt ; and that, in caſe the directors ſhould at any 
time after the expiry of {ix months from the ms of the bonds of 
credit, 


= ( 1) 


credit, judge it neceſſary to do ſo, they might proceed in legal dili- 
gence upon ſuch bonds. It is therefore equally obvious, that this 
circumſtance does as little impinge upon the petitioners poſition, that 

the bank truſted entirely to the ſeparate obligation; and that it was 

a matter of perfect indifference to them, what were the credit and 

circumſtances either of the drawers or accepters of the bills offered 

for diſcount. And it is a certain fact, that, upon the faith of this 

obligation, the bank diſcounted many bills to Ebenezer M Culloh 
and company, upon the ſecurity of which, without that obligation, 
they would not have advanced a ſingle ſix pence. 

Such being the nature of the credit given to Ebenezer M Culloch 
and company, the pet itioners do, with ſubmiſſion, apprehend, that 
the bank of Scotland cannot, in this caſe, be ſaid to have paid va- 
lue for the bill in queſtion, or be conſidered as onerous indorſees, ſo 
as to exclude the diligence of the drawer's creditors; becauſe the 
principles upon which the privilege is conferred upon real onerous in- 
dorſees, from motives of expediency and ſecurity in mercantile tranſ- 
actions, in oppoſition to the genius of the common law of this coun- 
try, do not apply, The money advanced by the bank, when they 
diſcounted this bill, was in effect value paid, not for the bill itſelf, 
but for the obligation granted by Lord Dumfries, and his co-obli- 
gants. The indorſation of this bill, in favour of the bank, ought 
therefore, at beſt, to be conſidered only as an indorſation in ſecurity; 
and, on that account, ought not to intitle the bank to compete 
with the petitioners arreſt ments in the hands of the accepter. 

Nor is it of any conſequence that, by the ſaid obligation, it was 


made optional to the bank, either to reſort to that ſecurity, or to 
do diligence upon the bills to be diſcounted by them. The ſimple 


indorſation to their treaſurer, gave them a right to uſe diligence up- 
on the bills indorſed, without inquiring whether they were onerous 
indorſees or not; but it will not from thence follow, that ſuch in- 
dorſation muſt of itſelf be ſufficient to exclude the diligence of other 
creditors, who are able to ſhow that the bank does not fall proper- 


ly to be conſidered as onerous indorſees, in the ſenſe in which the 
| law 
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law has conſidered an indorſation as equal to an aſi Znation duly inti. 
mated. Thebank may no doubt uſe diligence upon the bill, which, 
by the indorſation in their favour, has come into their pita ; bur 
ſtill it will be competent roi the petitioners to plead, that ſuch dili- 
gence cannot compete with their prior arreſt ments. 

It was indeed maintained, in the name of, the bank, though in 
reality in the behalf of the Earl of Dumfries and his co obligants, 
at whoſe expence and by whoſe lawyer and agent the cauſe has all 
along been conducted, that as the accepter of a bill is undoubtedly 
liable to the holder in payment; ſo, upon the accepter's making pay- | 
ment, the whole indoriers are thereby relieved. That the Earl of 
Dumfries and his co-obligants are here in the ſame ſituation as if 
they had indorſed the bill; for, though they were taken bound that 
Ebenezer M Culloh and company ſhould retire cheſe bills, yet that 
was only in the event of the accept not making payment: That, 
as the obligation had no effect without bills being indorſed ; ſo it 
beca me void when thote bills were paid: That the geutlemen bound 
in that obligation can therefore be conſidered in no other vicw than 
as ſecurities for the accepter and indorſers: That, of conſequence, as 
Mr Hunter, the accepter, was able and willing to pay his bill, the 
petitioners arreſt ment can be no bar to ſuch payment: And that, as 
the bank might inſiſt upon Lord Dumfries and the other obli- 
gants retiring all the bills diſcounted under that ſecurity; ſo, upon 
the otner hand, theſe obligants had a good title, upon making pay- 
ment, to inſiſt for an aſſignment from the bank to the whole bills 
which they might ſo retire, 5 

The petitioners do, however, apprehend, that this argument can- 
not avail their competitors. | here is no foundation in the bond 
granted by Lord Dumfries and the other gentlemen for alledging 
that they thereby became cutioners for the accepters of the bills 
that were indorſed by Ebenezer M- Culloh and company, The very 
reverſe appears from rhedeed nfelt, by which it is expreſsly declared, 
that 7ae benk thould not be bound to do any manner of diligence 
upon incl biſis; anc rhe only obligation they come under was, that 


. MCulloh and * _— retire them, It is true in- 
| deed, 
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deed, that payment by the accepter would ſufficiently relieve them 
from that obligation, in the ſame manner that they would have 
been relieved by Ebenezer MCulloh and company's retiring the bills 
themſelves ; bur it is by no means a neceſſary conſequence thereof, 
that they muſt be equally relieved, becauſe in this caſe Mr Hunter is 
able and willing to pay his bill, ſeeing that a medium impedimentum 
has interveened to prevent him from ſo doing, viz. the arreitments 
uſed in his hands by the petitioners. The queſtion therefore returns 
juſt to where it was; viz. Whether the bank, who advanced the 
amount of the contents of the bill, not on the faith of the accep- 
ter, but merely upon the faith of the ſecurity granted by the Earl 
of Dumfries and his co-ovligants, can legally be conſidered as one- 
rous indorſees, ia the proper ſenſe of the word, ſo as to exclude the 
diligence of the Jaw uſed by other creditors ? 3 that they cannot 
be conſidered i in that light, ſeems clear to the petitioners from what 
has already been ſaid. 

Nor is it to the purpoſe to plead, that the Noble Lord. and the 
gentlemen who joined in the ſecurity to thefbank could have inſiſted 
for an aſſignment to ſuch of the bills as they had retired, in order to 
enable them to ſeek their relief from the accepters, For, in the 
firſt place, ſuch aſſignment muſt have been burdened with every le. 
gal clog that would have attended the bills themſelves, while the 
bank continued to hold theſe bills. Let it be ſuppoſed, that, inſtead 
of a claim being reared up in name of the bank for payment of the 
preſent bill from the accepter, theſe obligants had paid the value to 
the bank, and taken an aſſignment to it, they would, no doubt, in 
that caſe have been intitled to demand payment from the accepter; 
and, if the ſum due by him had not been previouſly arreſted, they 
would certainly have recovered ſuch payment. But, as in fact that 
ſum was attached by the petitioners arreſtment, the aſſigninent from 
the bank to the Earl of Dun:fries and his co-obligants could not 
entitle them to compete with the petitioners, and could only pro- 
cure them a preference, ſecundo loco, in the event of the ſum ow- 
ing by Mr Hunter not being exhauſted by the debt due to the peti- 


tioners. 
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In the next place, your Lordſhips will attend to this material 
circumſtance, that the obligants in the bond to the bank did not 
make i it a condition of their engagement, | that the diſcounted bills 
them upon their making payment WU the contents of theſe bills; 
ard therefore the petitioners do humbly apprehend, that, if cheſe 
obligants had retired the bill in queſtion, when it became due, 
which was not till ſometime after the bankruptcy of Ebenezer M. 
Culloh and company, an aſſignment by the bank to that bill 
could not have enabled them to compete with the petitioners prior 
arreſtment, At the time of the bankruptcy, theſe obligants were 
creditors to Ebenezer M<Culloh and company for the total amouut 
of the bills diſcounted by the bank then unretired, This being 
the caſe, any deed of preference granted to them by Ebenezer 
M*<Culloh and company, in order to enable them to operate their 
relief, would have been void and null; and if fo, ir ſeems to the pe- 
titioners to follow, as a neceſlary con ſequence, that, as no aſſignment 
to the bills was ſtipulated in the bond which theſe obligants granted 
to the bank, it could not be in the bank's power to do any thing 
towards relieving them, which Ebenezer M*Culloh and company 
could not do themſelves. It would indeed be attended with dan- 
gerous conſequences, 1f either a public company or a private perſon 
ſhould have it in their power, by taking accumulated ſecurities to do 
in the caſe of a bankruptcy what the law has expreſsly debarred the 
bankrupt from doing himſelf. 

Let it be ſuppoſed that the bank had actually inſiſted for payment 
of the ſums due upon the bills diſcounted to Ebenezer M*Culloh 
and company, from Lord Dumfries and his co-obligants, and that, 
upon receiving payment, the bank had aſſigned the whole of theſe 
bills to them, or to a truſtee for their behoof, what would have 
been the conſequence ? Ir ſurely could nor be maintained, in a com- 
petition with the petitioners by Lord Dumſries and his co-obligants, 
that they were cautioners for Mr Hunter the accepter, and were 
therefore entitled to recover from him the money which they had 
| paid to the bank on his account, notwithſtanding the prior arreſt- 


ment 
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ment uſed in his hands by the petitioners. It would be a ſufficient 
anſwer to this plea, that from the obligation itſelf, it is evidents 
that they could not be conſidered as cautioners for the acc: prer, 
(the tenor of that obligation being, not that the accepters ſhould 
retire theſe diſcounted bills, but that they ſhould be retire by E- 
benezer M Culloh and company), and that, on that account, they 
could only compete with the petitioners in the character of creditors 
to that company. But ſurely under that character they could have 
no title to exclude the petitioners arreſtments. They could be in no 
better ſituation than Ebenezer MCulloh and company chemſelves. 
Every exception that would have been competent to the accepter 
againſt Ebenezer M Culloh and company, would have been compe- 
tent againſt Lord Dumfries and his co-obligants, and of courſe the 
petitioners who had attached the ſum due by the accepter in conſe- 
quence of their arreſtments prior to the poſlibility of an aſſignment 
from the bank, would fall to be preferred. Both the petitioners 
and the obligants in the diſcount bond would neceſſarily be conſi- 
dered as creditors to Ebenezer M Culloh and company, and of con- 
ſequence the effect of the diligence uſed by them, and not the af- 
ſignment by the bank, would fall to determine their preference over 
cach other. The obligants in the diſcount-bond could only plead 
as cautioners for Ebenezer M*<Culloh and company, and could by 
no means be conſidered in the ſame light as third parties, who might 
truly and fairly have acquired every right that was in the bank; 
and, as it would not have been in the power of M<Calloh and com- 
pany, within 60 days of their bankruptcy, to have made any con- 
veyance that could have been effectual for the relief of their cau- 
tioners to the bank, much leſs could it be in the power of the bank 
to do any act that would be equivalent. 

The petitioners do therefore humbly ſubmit it to your Lordſhips, 
that, in the particular circumſl ances of this calc, the bank of Scot- 
land cannot compete with them, but muſt betake themſelves to 
their ſeparate ſecurity, which is fully ſuffigient ro anſwer their de- 
mand, though it were a hundred times the ſum preſently in diſpute; 


but, even ſuppoſing ir ſtill competent to the bank, notwithſtand- 
ing 
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ing the arreſtment uſed by the petitioners, to make their election 
either to come upon the accepter of the bill in queſtion, or to re. 
ſort to their ſeparate ſecurity, it is humbly thought, that, in the 
event of their taking Mr Hunter the accepter for their paymaſter, 
they mult aſſign that ſeparate ſecurity to the petitioners to the ex- 
tent of the ſum in diſpute. | 

It is an eſtabliſhed principle in the law of this country, that a cre- 
ditor, who has two ſecurities in his perfon, when he takes his pay- 
ment out of one of theſe ſecurities, muſt aſſign the other to the 
reſt of the creditors, in order that they may operate their relief. 
And many decifions to that effect are to be found in the Dictionary 
voce Debitor and Creditor. This rule is indeed founded upon the 
moſt equitable and rational principles, which. forbid that it ſhould be 
in the power of any one creditor to prevent another creditor from 
getting payment When he has it in his power, without doing ſo, to 
fecure himſelf effectually. In the preſent caſe, the bank of Scotland 
and the petitioners have each of them an intereſt in the ſum in que 
ſtion due upon Mr Hunter's bill, the one by the indorſation, and the 
other by their arreſtment; bur the bank has another ſecurity much 
more than ſufficient to anſwer their demand, viz, the obligation 
granted by Lord Dumfries, &c.; and therefore, as by inſiſting a- 
gainſt the acce pier of the bill in right of the indorſation in their fa- 
vour, inſtead of demanding payment out of the ſeparate ſecurity, 
to which alone they trutted, they endeavour to prevent the peti- 
tioners from getting payment out of the ſubject attached by chem, 
they ought undoubtedly to aſfign to the petitioners that ſeparate 
ſecurity, ſeeing that, if they were not to inſiſt againſt the accepter, 
bur to betake themſeives to the Earl of Dumfries and his co-obli- 
gants, the petitioners would recover the money in Mr Hunter's 
hands, in conſequence of their arreſtment. 

Queſtions of this kind are ſometimes illuſtrated by putting analo- 
gous caſes, Let it be ſuppoſed, chat Mr Hunter had granted his ac- 
ceptauce to Fbenezer M Culloh and company, without receiving a- 
ny value, and merely with a view to aſſiſt their credit upon their 


granting to him an obligation to retire it themſelves when it ſhould 
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nan due, that, upon their failing to do fo, the bank had pro- 
ceeded to uſe diligence, and that Mr Hunter had ſuſpended their 
charge, upon the following grounds: 1/t, That he had received no 
value for his acceptance; and, 24/y, That as the bank, when they 
diſcounted the bill, did not truſt to his credit, to which they were 
intire ſtraygers, but truſted ſolely to the faith and credit of Eben: 
zer M<Culloh and company, and the Earl of Dumfries and his cœ 
obligants ; therefore he ought either to be totally liberated from pays 
ment, or obtain a conveyance from the bank to the leparate obliga- 
tion granted to them, in fo far as reſpected that particular debt. It 
is humbly thought that, in that caſe, the bank would have been o- 
bliged to grant ſuch conveyance, and that the Earl of Dumfries 
and his co-obligants would, in conſequence thereof, have been bound 
to relieve Mr Hunter. 

Again, let it be ſuppoſed that Mr Hunter, who actually got va- 
Jue tor the bill in queſtion, had become bankrupt, and that the 
bank, in conſequence of diligence uſed in their name, were inſiſting 
to draw a proportion of his effects, would not his other creditors be 
intitled to demand an aſſignment from the bank, to the obligation 
granted by the Earl of Dumfries, and his co-obligants, in ſo far as 
the bank ſhould draw payment out of theſe effects? ir is humbly 
thought that this could not be refuſed, and that the bank could not 
make their option, of having recourſe upon Mr Hunter's funds, to 
the prejudice of his other creditors, when they had another ſecurity 
to truſt to, without giving theſe other creditors the beneſit of that 
other ſecurity. 

The petitioners caſe is, however, nearly ſimilar. As creditors to 
Ebenezer M*<Culloh and company, who are now bankrupt, they 
| have attached a debt due to that company by Mr Hunter; and as 
they would be intitled to demand from every prior arreſter, an aſſign- 
ment to any ſeparate ſecurity which ſuch prior arreſters might 
have obtained from Ebenezer M*Culloh and company, they 
mnſt be equally intitled tro make the ſame demand againſt the 
| indorſees of Ebenezer M*Culloh and company; who, in con- 

ſequence of an indorſation for value, are endeavouring to exclude the 
effect of their arreſtmeat ; although therefore the bank, in this caſe, 
ſhould be preferred as onerous indorlſees ; yet, as thereby the pre- 
ſerence of the petitioners arreſtment will be defeated, the banks 
E before 
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before obtaining a decreet againſt Mr Hunter, ought to convey to 


the petitioners the collateral ſecurity which they obtained from the 
Earl of Dumfries, and his co-obligants, who, it they had paid the 
money, and had obtained an aſſignment from the bank, could not 
have competed with the petitioners any more tnan M*Cullon and 
company could themſelves have done, in reſpect that they could claim 
only as cautioners for that company, 

Ic is needlels, however, to detain your Lordfhips longer upon this 
branch of the argument, as the petitioners are hopeful you will be 
ſatisfied, that they are well founded, in the firſt plea maintained by 
them, viz. that the bank of Scotland cannot compete with them, in 
reſpect that they did not purchaſe the bill in queſtion, in the com- 
mon and ordinary way of trade, truſting to the drawers or accepter ; ; 


and that it was only indorſed to them as a medium upon which, ac. 


cording to their plan of management, they could alone advance the 


money to M Culloh and company, for which they had given them a 


credit, upon receiving a ſecurity from Lord Dumfries and the other 
perſons joined with him. Had M<Culloh and company retired this 
biil themſelves, by making payment of its contents to the bank, 
when it became due, the petitioners arreſtment would undoubtedly 
have carried the ſum due by Mr Hunter upon that bill, to the ex- 
cluſion of M<Culloh and company; and as, in the event of M<Culloh 
and company's neglecting to retire it, Lord Dumfries and his co-ob. 
ligants became bound co pay to the bank the money advanced by 
them, when it was indorſed to their treaſurer, the petitioners maſt, in 
the like manner, carry the ſum due by Mr Hunter, in conſequence of 
their arreſtment, to the excluſion of theſe co-obligants, who neglect- 
ed to uſe the like diligence in due time for their own relief. 

May it therefore pleaſe your Lordſhips, to alter the Lord Ordinary's 
interlocutors; to find, That Mr Spence cannot compete with the 
petitioners, and that they fall to be preferred to the ſum due by 
Mr Hunter; or at leaſt to find, that the governor and com- 
pany of the bank of Scotland are obliged to an to the peti- 
tioners the ſecurity granted by the Earl Dumfries, and his 


co-obhigants, to the extent of that ſum. 
According to juſtice, Oc. 


ALEX, WIGHT. 


